COUNCIL - 1995/1996

President
Mr Raymond Kuah Leong Heng

Vice-President
Mr G. Raman

Hon. Secretary
Mr George Tan

Hon. Treasurer
Mr Stanley Yap

Imm. Past President
Dr Albert Myint Soe

Council Members

Mr Richard Tan

Mr Ronald Pereira

Mr €. Arul

Mr Leslie Chew

Mr ©h Joo Huat

MrY. C. Yang

Mr Chris Petrie (co-opted)

PUBLICATION COMMITTEE

Chairman
Mr George Tan

Members

Mr Oh Joo Huat

MrY. C. Yang

Mr Leslie Chew

Mr Richard Tan

Mr Chirls Petrie

Mr Raymond Kuah Leong Heng

PUBLISHER

SINGAPORE
INSTITUTE OF
ARBITRATORS
170 Upper Bukit Timah Road
#09-04 Bukit Tmah Shopping Centre

Singapore 588179,
Tel: 4684317 Fax: 4688510

Printed by
Ngai Heng Book-Binder Pte Ltd.

SINGAPORE INSTITUTE OF ARBITRATORS

MITA (P} 272/07/96 AUGUST 1986 ISSUE NO. 12

PRESIDENT’S
COL U M N by Raymond Kuah Leong Heng

Expert Witness and Arbitration Proceedings It is rare indeed to come
across someone who has extensive experience both at the giving end and at the
receiving end of expert evidence. In many variety of cases the judiciary rely
upon the frankness, integrity, and expertise of expert witnesses to enable justice
to be done. Expert evidence is as to fact and not as to law. An expert is not
permitted to give his interpretation of the law; that is a matter for the court or
the arbitrator. It is the task of the lawyers and not of the expert witnesses to
unravel the terms and effect of the contract or tort. Where an expert is asked
to comment on the standards of an architect it is usual to retain an expert of
the same discipline, namely, an architect. See commentary of Worboys v. Acme
Investments Ltd, 1969, 4 BIR 136.

In the inquisitorial system in civil disputes there exists a perception that expert
may not be objective, and that the party's expert had little or no role to play.
The expert in common law countries on the other hand has not only to acquire
an expertise in his particular field, but he also has to acquire a certain degree
of skill in acting as expert.

The duties of the expert witness will vary in extent according to the time at
which he is appointed and the details of his instructions; and he is to give
evidence to assist the court or arbitrator to come to a true and proper decision
or award. He may also be involved in helping counsel on his speciality; to warn
them of pitfalls; to make suggestions as to cross-examinations of witnesses -
factual as well as expert. In the case of an independent expert witness, truth, not
sophistry, is required of him in that he should be able to make an entirely
objective analysis of the problem and reflect such an approach in his report.

The fact that a witness is called and in situations where he may be paid by one
party or the other does not alter the position that the interests of the client who
engages him ought to be totally subordinate to his professional duty. It is a
widely held view that honesty in expression of his opinion on matters within the
field of his expertise is a characteristic of experts with professional qualifications
that the judges have been able to take for granted.

An expert is immune from subsequent proceedings arising out of his opinions
in evidence as to the matters in issue, irrespective of what form of criticism of
other parties involved in the proceedings, and provided always that it cannot be
shown that he has perjured himself or has been a party to an attempted fraud
arising out of the proceedings. In the case of Sutclifffe v. Thackrah and Others
[1974] AC 727, Lord Salmon confirmed this principle when he said: "It is well
settled that judges, barristers, solicitors, jurors and witnesses enjoy an absolute
immunity from any form of civil action being brought against them in respect of
anything they say or do in Court during the course of a trial".

On the other hand, order and clarity of exposition and ability to explain technical
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matters in terms adapted to the kind of tribunal before whom the evidence is given are not gifts with
which experts are endowed by nature. Like the expertise itself, they have to be schooled. Upon discussing
the subject of acting as expert witness in court with those in the building industry, it is interesting to
discover that the term "expert witness' can become a misnomer, and consequently, it conveys the
impression that the witness is an expert at giving evidence rather than an expert in a particular field of
knowledge. Nevertheless, experience has shown that one who is expert in his chosen profession may not,
for lack of training, or for other reasons, be able to present evidence competently when called upon to
do so.

There is a crying necessity to take a greater interest in the training of expert witnesses in the giving of
expert evidence. Since it is recognised that those "expert witnesses" play a vital part in arbitration in which
arbitrators enjoy considerable latitude in the control of the arbitration proceedings. (Re: Star International
v. Bergbau-Handel [1966] 2 Lloyd's Rep. 16).

There are basically two kinds of witnesses: that of witnesses of fact and of witnesses of opinion. A witness
of fact is one who possesses personal knowledge of events which happened in the past and were
perceived through his physical senses. Whereas a witness of opinion is one who has special knowledge
acquires in the course of his professional training and extensive practical experience through practice. This
knowledge enables the expert witness to assist the court or the arbitrator in coming to a decision by giving
his opinion on the facts.

The complexities that confront expert witnesses in giving evidence are seldom understood. There is no
dispute that experts make a major contribution to the administration of justice. To this end, whether the
dispute arises in criminal, or family or civil matters the evidence of an expert is often crucial to the
determination of the dispute. Indeed, in many building cases, unless the tribunal, who is an architect, is
himself an expert in the field in which the dispute arises, the evidence of any expert or experts becomes
essential. However, in cases where arbitrators are chosen by reasons of his own special knowledge, it
should be used to understand and appreciate the evidence put before him, and not to provide his own.
(Re: Fox v. Wellfair [1981] 119 BLR 52).

In the adversarial system in civil disputes, it is ordinarily left to the parties to instruct their experts, and
to call them as witnesses at trial. In the fields of building industry and personal injury disputes it would
be unusual for each party not to call at least one expert, especially as it is common for expert evidence
to be necessary. In this context, it is recognised that 'real evidence' (by way of on-the-spot investigations
on site visits of a defective building) may well become indispensable both for the purpose of establishing
the responsibility for, and the extent of the building defects; and for the ascertaining of what sum is due
to the contractor.

Expert evidence is frequently used in building contract cases which are simply disputes as to facts in
relation to such matters as the reasons for the failure of a building, the factual matters necessary to
determine whether a particular failure was negligent, and the practice of the building industry with regard
to such defects of which frequently invoke four main issues:

(1) Is there a defect in the works?

(2) s there a defect in the material used?

(3) If so, whose responsibility is that defect? This issue invariably turns upon whether the defect arises out of a design
fault or out of bad workmanship.

(4) Where the obligation of the person responsible for the defect is not an absolute one, but merely an obligation
to use proper skill and care, did that person exercise proper skill and care?

It is submitted that the expert witness owes both to himself, that is, to his own conscience and to
the maintenance of his credibility; and not least, to his chosen profession or calling in maintaining Its
standards. A




FEATURE

A surmmary of current develepments in shipping and transport law: published
for clients,

IS THERE A ROLE FOR
ALTERNATIVE DISPUTE
RESOLUTION (ADR) IN
SHIPPING DISPUTES?

Based on an article written for Euromoney Shipping Finance
Annual by Simmons & Simmons' Partners, Paul Mitchard, Head of
Lifigation, and Quentin Bargate, Head of Intermational Shipping
Group, in London,

DISPUTE RESOLUTION AND SHIPPING

Most members of the shipping and shipbuilding
communifies are familiar with arbitration as a private
alfernative to court lifigation. Amongst the advantages
of arbifration over court proceedings are that disputes
are resclved privately, arbitration avoids the needs to
submit to another country's legal system in international
disputes, it is (generally) more economical than litigation,
[ts procedures can be adapted fo the circumstances
of the individual case, and awards are generally easier
to enforce because most major frading countries are
signatories to the New York Conventfion of 1958. Despite
these advantages, arbifration is, in many ways. now
percejved as having become too similar to court litigation
and fo share most of its disadvantages. Arbitration journals
are frequently filed with complaints about cest and delay
that mirror similar complaints that have been made about
court proceedings for many years. The Industry may
therefore be ready fo look at alternatives, such as the
varlous forms of ADR,

In jurisdictions outside the USA, progress towards the
widespread adoption of ADR processes has, with one
or two exceptions, been slow. It is curious that ADR s
not more popular as a means of resolving shipping
disputes, particularly in view of the fact that members
of the shipping and commodities communities have long
been used to resolving disputes by forms of arbitration
which were, originally at least, infended to be trade-
specific, user-friendly and cost-effective, Clive Aston, who
is responsible for running the Londen Maritime Arbitrator's
Association (LMAA) ADR scheme, Identifies two reasons
that he believes contribute fo the relatively slow take-
up of ADR procedures by the shipping industry. First, he
says that the relative lack of interest from bath shipowners
and operators may be due to uncerfainty as to what
ADR actuadlly involves. Second, and perhaps more
worryingly. he refers fo the "extreme cynicism", bordering
on oufright hostility, of the legal profession. If this is true,
it is, in the authors' view, very unfortunate. Whilst ADR
procedures are driven by the commercial imperatives
of the parties' needs, there is, and will be, a continued
role for legal advisers skiled in ADR,

However, the successful infroduction of ADR does to a
considerable extent, depend upen identifying the specific
needs and requirements of the target Industry and
designing and ADR programme specifically taillored to
meet those needs. Ironically, a mistaken confidence in
a number of the factors that have made arbitration a
success in a shipping contfext in the past may prove
to be the principal obstacle in the successful introduction
of ADR Info shipping. For example, appointing an arbitrator

under, say, LMAA rules in the confext of a charterparty
dispute, is a quick and easy process involving, initially,
a £50 appointfment fee for the party's arbitrator, and
a simple written notification to the other side that an
arbifrator has been appointed. Flexible procedures have
been developed around maritime arbitrations that enable
disputes to be resolved on the basis of Informal written
submissions without an oral hearing, through to a fully
pleaded complex litigation-type system, in many ways
indistinguishable from proceedings before a court. The
pariies' advisers are offen experienced in maritime
disputes and are thus able to negotiate during the course
of the arbifration and reach amicable sefflement, butf
there is sfill plenty of scope for abuse by unscrupulous
parties. Furthermare, the LMAA (the world's most popular
maritime arbifration body) has relaxed the strict rules of
evidence, allows the admission of witness statements as
evidence in chief, encourages co-operation between
experfs wiinesses, and can order security for costs in
appropriate clrcumstances.

Generally, the system has osfensibly therefore become
well adapted fo the needs of the international shipping
community. However, reservafions are made with
increasing frequency about the costs of arbitration and
it remains an essenfially adversarlal procedure. The fact
remains that dispufe resolution clauses are often an
afterthought when vessels are being fixed, or a newbuilding
ordered, and it is easy to select a standard form that
either already incorporates an appropriate  arbitration
clause, or fo add in to the fixture recap words to the
effect of "Arbitrafion: London, English law to apply" or similar,
without a detalled consideration of what is genuinely in
the Interests of the parties when a dispute arises.

A well-designed system of ADR can offer many of the
advantages that were intended by the Introduction of
arbitration, many of which have, regrettably, been lost
as arbitration procedures have become more formal.
Arbitration was supposed to be a quick and inexpensive
method of resolving disputes by commercial men, with
minimum formality and confrontation. ADR can restore
these benefits and add additional flexiblity without the
parties losing their ulfimate right to arbitrate or litigate,
if necessary. In order for ADR to have more of a role
in the resolution of maritime disputes there will need to
be a mdijor effort fo educate members of the shipping
community of the potential advaniages of ADR. Some
of the forms of ADR which may be applicable fo shipping
disputes are set out below,

MEDIATION

Mediation is the fastest growing and most widely practised
form of ADR, looked at from a worldwide perspective.
Mediation can be described as a sophisticated method
of negotiation invelving an Independent, frained,
infermediary who s interposed between the parties to
help facilifate a sefflement. A number of organisations
have published guidelines as to how a mediation is
conducted. Typically, the disputants meet with the neutral
mediator, whose function is to guide the negetiation
process, advising and listening to all sides. The objective
is o arrive, if possible, af a "win-win" setflement, or the
best sefflement acceptable to the parties. Crucially, until
an agreement is signed at the end of the mediation
process, either party can withdraw from the mediation
and proceed with another form of dispufe resolution
process. In shipping, this would narmally involve falling
back on the procedure confained in the relevant
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15TH ANNIVERSARY
CELEBRATION DINNER

by C.H. Petrie

The Institute celebrated it 15th Anniversary on 24th May
1996 at the Shangri-La Hotel with more than 500 members
and their guests in attendance.

In commemoration of this anniversary, each male member
received an Institute silk tie, while female members and
guests received a letter opener, each emblazoned with the
institute's crest, specially designed by the President.

Members and their guests congregated at the foyer for pre-
Dinner cocktails, and the lively gathering resulted in delay
to the start of the Dinner - or was it merely a desire to whet
the appetite?

Messrs. G. Raman and Leslie Chew ably orchestrated the
occasion as joint Master-of-Ceremony, and after a short
welcoming speech by Mr. G. Raman, and concluded with
the distribution of some (liquor) table prizes, we were able
to start enjoying the Chinese Dinner. After-Dinner speeches
commenced, contrarily, after four courses had been served.

Mr Raymond Kuah, the President of the Institute, reviewed
the tasks of the Institute, with particular reference to
education and training of arbitrators, of which the Institute
had set the policy to develop over the last ten or so years,
and have now seen it culminated into the setting of
examinations as standard for admission requirement for
membership of the Institute.

Mr. Tan Boon' Teik, Chairman of the Singapore International
Arbitration Centre, discussed the experience of the Centre
over its five years in operation and felt that although its use
was increasing, more could be done, and he looked forward
to continued co-operation with the Institute.

The Guest-of-Honour, Professor S. Jayakumar, Minister for
Law, was overseas on official duties, and was therefore
unable to attend, but his speech was read by Associate
Professor Ho Peng Kee. The changes in the recent years to
the law that applies to arbitration was reviewed, and the
hope was expressed that, with the infra-structure now in
place, Singapore could become more important as a Centre
for international arbitrations. Both the Institute and the SIAC
had their part to play in achieving this.

After a short break for nourishment, we were privileged to
be entertained by Yang Jie, an accomplished vocalist,
presently with the Singapore Symphony Orchestra, who
was accompanied by Hwang Yen on the piano. She sang
a selection of classical Western pieces from Mozart, Brahms,
Bizet, Thomas, Tosli and Paglesi, a performance which was
unfortunately marred by the constant background noise of
sotto voice chatter which too many members and their
guests indulged in.

Dinner ended with a Luck Draw, and members and their
guests retired after an interesting and fulfilling evening. A
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arbifration clause. Various organisations have published
rules upon which a mediation may be based. Many
shipping disputes offen arise out of misunderstandings that,
it is submitted, might more easily be resolved by the
submission of a dispute tfo a mediation-type procedure
at an early stage. Mediation is best suited fo disputes
in which:

« the parfies want to reach a negotiated settlement
+ confidentiality is Imporfant

+ fension and emctfions are impeding communication
+ fime and/or costs are concem

« there is ‘@ business relationship to preserve

Most of above characteristics apply to the typical shipping
dispute. The selection of the appropriate mediator is of
cardinal importance if there is fo be a successful outcome.
A good mediator is a diplomaf, not an advocate, with
a wide range of skills, the most important of which is
absolute imparriality. A mediafor is much more proactive
than even the most interventionist arbitrator would be,
and his or her role Is fundamentally different from the
"judicial' role of an arbitrator,

HOW MEDIATION WORKS

Mediation can be undertaken either before or affer
litigation or arbitration has been commenced. It may
be desirable to obtain a stay of the arbitration or litigation
to allow the mediation to proceed. The mediation process
is designed to assist in the resolution of offen complex
disputes, and it is thus highly desirable for the parties
to be represented by decision-makers able to commif
fo a sefflement on the spot. They wil ofien be
accompanied by their legal advisers, who may fake an
active role in explaining the pros and cons of an offer,
advise the clients' represenfative about the legal issues
involved, assist in drafting documents for the mediator,
including any settlement agreement, and may also assist
in an effective presentation of the clienf's case.

The first step is normally a joint meeting in which all sides
meet with the mediator, who will describe the mediation
process and provide ground rules for participation,
behaviour and confidentiality. It is not uncommon for
al parficipants fo sign a confidentiality agreement,
protecting so far as possible against any participant relying
on the mediation process to further his or her ends in
any subsequent litigation or arbitration. A fundamental
difference between the adversarial procedures adopted
in litigation or arbitration, when compared with mediation,
is that mediation procedures are rules aimed at creating
an atmosphere of co-operation and mutual respect, and
not confrontation. Mediatfion hearings may, nonetheless,
allow the parties to "let off steam", speeding progress
towards setftlement.

The mediator will examine each side's position, asking
guestions and assessing fthe merlts of each party's
argument, He may, if necessary. ask for additional
documentation from the parties, but will not seek
wholesale discovery. Affer the initial presentation by each
side of its case,, he will generally "shuttle" between the
parties seeking to narrow down the differences between
the parties and seeking to find an acceptable resolution
of the dispute in the hope that they wil be able to
reach a binding agreement. However, either party may
withdraw from mediation at any time and resort fo
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arbitration lifigation or seek any other available remedy
if it wishes to do so.

MEDIATION AND SHIPPING

One possible disadvantage of adopting mediation-type
procedures In resolving a typical shipping dispute is the
need for the parties themselves to attend the conciliation
or mediation session, particularly when (as would very
frequently be the case) one or more may have to come
from overseas. Clive Aston of the LMAA suggests that,
where the partles have expressed the desire to find a
setflement by agreeing to ADR, the need for cne or
more parties to travel from aboard should not be the
problem that it is sometfimes perceived fo be. This is
particularly so because a large proportion of mediations
are successful and because they are very offen
completed in a day or, at most, two days.

It is, of course, possible to design an ADR process that
would involve the parfies' appointed advisers, such as
their lawyers or other local representatives, but in general
it is much more desirable for the parties themselves fo
attend, even if thelr lawyers are also present.

OTHER FORMS OF ADR

Apart from mediation, there are a variety of other forms
of ADR.

Negotiafion, Facilitation and Conciliation

Both facilitation and conciliation are simlilar to mediation,
with some Impartant differences. Facilitation is a less formal
alternative fo mediation. An independent third party of
"faclitator" assists the parties in thelr negotiations and
discussions. The facilitator tries to get the parties to
concentrate on the central issued that separate them,
with @ view to achieving a negotiated settlement.

In "conciliation” a neutral third party is infroduced to the
negofiation process. The conclliation would normally be
conducted in a neutral sefting and the "conciliator's" role
is fo assist parties in reconclling differences by acting
as a go-between communicating each party's position
and settlement options to the other. The conciliator's role
can somefimes go beyond that of a sefflement
intermediary. An appropriately frained conclliator can
provide the parties with guidance on legal issues and
the steps that wil be required tfo prepare their cases
for litigation, If sefflement cannot be reached.

Mini-Trial

As the fifle suggests, a mini-irial combines some of the
characteristics of fraditional arbitration or court-like
adjudicative procedures, and the more co-operdtive or
consensual characteristics of mediafion.

The mini-trial procedure envisages the formation of a panel
comprising senior executives from each of the parties in
dispute; often with a neutral chairman to assist in guiding
the proceedings. The case is vigorously argued before
this panel by the disputants' lawyers. Like mediation, the
procedure Is voluntary and neot binding, and may be
terminated atf-any-time by one or more of the parties.
Once the panel has heard the presentations made by
each parfy's representatives, the panel will seek to
negotiate a sefflement and reach a binding agreement.

The mini-tricl is perhaps best suited to relatively large
scale disputes that would take some time to hear and
decide. The procedure involves a not inconsiderable
investiment of executive time, and usually quite heavy
involvement by the parties' legal advisers. The dispute
should thus be of sufficient importance to justify this use
of executive time and the associofed expense. It is
perhaps. therefore, less likely to appeal to the shipping
community, who will see the mini-trial as too similar to
arbitration and not sufficiently flexible or adaptable to
the smaller-type disputes that commonly arise in shipping.
It could, however, have a role in some of the larger
scale shipbuilding disputes.

Med-Arb

Yet a further alternative is Med-Arb, a two-step dispute
resolufion process invelving both mediation and
arbitration. The first step is an aftempt fo resolve disputes
through mediation. If mediation fails to resolve some or
al of the areas of dispute, the second step is to
aufomatically submit outstanding disputes fo binding
arbitration. In Its fraditional form, Med-Arb uses a neutral
who must be skilled In both procedures, in order fo guide
parties through the mediation phase, and to preside over
the arbitration and render a final, binding decision. It
arguably offers parties the best of both worlds - the
opportunity fo fake control of the dispute resolution
process and fo design their own agreement through
mediation, with the assurance that if mediation falls, an
arbitrator will resolve the dispute for them.

Other ADR solutions include Early Neutral Evaluation, and
variation on the Med-Arb theme, but these are beyond
the scope of this article.

THE FUTURE OF ADR IN SHIPPING DISPUTES

The consensual nature of most forms of ADR can help
fo take the heat out of disputes and facilitate a sefflement
at an early stage of a dispute. ADR appropriately tailored
to the needs of the shipping community should play an
increasingly important role in resolving shipping disputes
of all kinds.

Some maritime ADR experts believe in faking ADR a stage
further, and that some form of mediation for conciliation
should be built info arbitration rules so that arbitrators
can compel the parties fo attend a mediation or
conclliation session, under the supervision of somebody
other than the tribunal members. The problem with
compulsory mediation is that is lacks one vital Ingredient
- the parties' consent - without which there iIs a risk
that fime spent engaged in compulsory mediation or
conciliation will be wasted. It Is doubtful whether the
shipping industry would be happy with compulsory ADR,
Perhaps a better way forward is fo spread the message
- ADR waorks; Is becoming increasingly popular, and should
now be taken seriously by the shipping Industry. However,
whatever form of ADR is chosen, it will only become
effective once shipping executives agree either to
incorporate appropriate ADR clauses into their
charterparties, sale/purchase agreements or other
shipping documentation. or agree fo a reference to ADR
affer a dispute has arisen. The parties' fraditional legal
advisers should also be persuaded of the potential
advantages that ADR could bring for clients and.
ulimately, for their own practices. A
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NEWSFOCUS

CONGRATUILATORY MESSAGE

CONGRATULATIONS to Chief Justice Yong Pung How on his CONGRATULATIONS to Mr Ng Chee Keong on his being
re-appointment as Chief Justice for a further period of 5 years elected as President of the Malaysian Institute of Arbitrators for
with effect from 11 April 1996. the Year 1996/1997.

CONGRATULATIONS to Justice M. Karthigesu on his being
re-appointed as Justice of Appeal for a further period of 2 years

with effect from 1 July 1996. NATIONAL DAY AWARD
(9th August 1996)

CONGRATULATIONS to J.C. Chelva Retnam on his being

re-appointed as Judicial Commissioner for a further term of 6 CONGRATULATIONS to Dr Albert Myint Soe on being
months with effect from 1 July 1996 awarded the Public Service Medal
CONGRATULATIONS to Mr Philip Chan on his appointment as CONGRATULATIONS to Assoc. Prof. Lim Lan Yuan on
Executive Director of the Singapore International Arbitration being awarded the Public Service Medal.

Centre as from 1 July 1996.

Announcement

INTERNATIONAL ENTRY COURSE 1996 SINGAPORE
to be held on 1, 2 & 3 November, 1996

jointly organised by
THE SINGAPORE INSTITUTE OF ARBITRATORS
THE CHARTERED INSTITUTE OF ARBITRATORS

Applications are invited from suitably qualified professionals for registration to attend
A 2 1/2 Day Entry Course on Arbitration Law & Practice
leading to admission as
MEMBER OF SIArb and ASSOCIATE MEMBER of ClArb

Fees for the full course is $$1,200/= for each candidate, including Course Materials and Examinations Fee

ANNOUNCEMENT
INTERNATIONAL SPECIAL FELLOWSHIP COURSE

with Course Assessment and Examination

organised jointly by
The Chartered Institute of Arbifrators
The Singapore Institute of Arbitrators
To be held in Singapore on 8, 9 & 10 November 1996

Applciations are invited from litigation Lawyers and Practising Arbitrators with more than
TEN YEARS EXPERIENCE including the conduct of attended hearings held

Successful completion of this Special Fellowship Course will be the pre-requisite for admission as
Fellow of The Singapore Institute of Arbitrators in the first instance with subsequent application made for
admission as Fellow of the Chartered Institute of Arbitrators

Registration is on a first-come-first-serve basis
Tel: 4684317 Fax: 4688510

The SIArh Newsletter is a quarterly publication of the Singapore Institute of Arbitrators. Distribution is restricted to members and those organisations and
institutions of higher learning associated with the Institute.

The Institute does not hold itself responsible for the views expressed in this Newsletter for which must necessary lie (o the contributors.




